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Overview

Use of Maverick/Unauthorized Contract Clauses and/or Solicitation Provisions increasing?

What are the regulatory Rules-of-the-Road on using non-FAR clauses?

Who manages the FAR/DFARS?

Federal Register & Paperwork Reduction Act Requirements

Deviations

Recent Issues

Additional Resources


What are the Regulatory Rules-of-the-Road?

FAR applies to all acquisitions except where expressly excluded.  FAR 1.104
 
Agency acquisition regulations that implement or supplement (including clauses/provisions) the FAR are authorized.  FAR 1.301(a).   What/who is an “agency?”

Agency acquisition regulations, etc. are for military departments and defense agencies that are subject to the Secretary of Defense....   FAR 1.301(d)  Regulations are limited to
        a) those necessary to implement FAR policies and procedures within the agency AND
        b) additional policies, procedures, solicitation provisions, or contract clauses that supplement the FAR to satisfy the specific needs of the agency.  FAR 1.302
 
Agency regulations shall not conflict or be inconsistent with the FAR EXCEPT as required by law or FAR Subpart 1.4  (Deviations—more later)


Who manages the FAR/DFARS?

41 USC 425 provides that the FAR Council shall control and discourage “nonstandard” contract clauses used on a repetitive basis.
Competition Advocate?



What is the “Due Process” Notice/Comment Requirement?  Role of Federal Register.

    Agency heads shall ensure that agency regulations are published for public comment in the Federal Register when they have a significant effect beyond the internal operating procedures of the agency or have significant cost or administrative impact on contractors or offerors UNLESS ...  FAR 1.301(b)  and FAR 1.303.  Also, see FAR Subpart 1.5 on significant revisions to the FAR

     Public comments through the Federal Register usually required with a minimum of 30 days and, normally, at least 60 days will be given for the receipt of comments.  FAR 1.501-2   
     However, FAR 1.501-3 provides an exception when urgent and compelling circumstances make solicitation of comments impracticable prior to the effective date of coverage, such as when a new statute must be implemented in a relatively short period of time and in such case the coverage shall be issued on a temporary basis and shall provide for at least a 30 day public comment period.  
      However, the OFPP Act does not provide for any “new” statute “standard,” where it provides waiver and temporary effectiveness IF
            (A) a notice of such procurement policy, regulation, procedure, or form is published in the Federal Register and includes a statement that the procurement policy, regulation, procedure, or form is temporary; and 
            (B) provision is made for a public comment period of 30 days beginning on the date on which the notice is published.  
41 USC 418b (d)(2) trumps FAR?
  
Unsolicited proposed revisions shall be given consideration.  FAR 1.502
    
Public meetings may be appropriate.  FAR 1.503
 
Paperwork Reduction Act

Paperwork Reduction Act requires OMB approval of federal agencies collecting information from 10 or more members of the public.  FAR 1.106  And, see FAR 1.301(c) for agency supplements 

What is a Deviation?  FAR 1.400.  Deviation means any one or combination of the following (FAR 1.401):

    The issuance or use of a policy, procedure, solicitation provision, contract clause, method, or practice of conducting acquisition actions of any kind at any stage of the acquisition process that is inconsistent with the FAR
    1) The omission of any solicitation provision or contract clause when its prescription requires it use
    2) The use of any solicitation provision or contact clause when modified or alternate language that is not authorized by the FAR
    3) The use of a solicitation provision or contract clause prescribed by the FAR on a substantially as follows or substantially the same as basis, if such use is inconsistent with the intent, principle, or substance of the prescription or related coverage on the subject matter in the FAR
    4) The authorization of lesser or greater limitations on the use of any solicitations provision, contract clause, policy, or procedure prescribed by the FAR
    5) The issuance of policies or procedures that govern the contracting process or otherwise control contracting relationships that are not incorporated in agency acquisition regulations.
 
UNLESS precluded by law, executive order, or regulation, deviations from the FAR may granted as specified in FAR Subpart 1.4 when necessary to meet the specific needs and requirements of each agency.   
 
Individual deviations affecting only one contract action and may be authorized by the agency head.  The CO must document the justification and agency approval in the contract file.  1.403
 
Class deviations affect more than one contract action.  When an agency knows that it will require a class deviation on a permanent basis, it should propose a FAR revision, if appropriate.  Civilian agencies, other than NASA, must furnish a copy of the approved class deviation to the FAR Secretariat.  
    For DoD, class deviations shall be controlled, processed, and approved in accordance with the DFARS.  FAR 1.404(b)
    For Civilian agencies, except NASA, class deviations may authorized by agency heads or designees.  Delegation below head of contracting activity not permitted.  Other limitations specified.  FAR 1.404(a)
    For NASA, class deviations shall be controlled and approved by Asst Adm. for Procurement and processed in accordance with agency regulations.  FAR 1.404(c)
 
FAR guidance, including numbering, on using provisions and clauses is in FAR Subpart 52.1.     
If a FAR provision or clause is used with an authorized deviation it shall have DEVIATION noted by the date with the clause at 52.252-5 or -6.
 
Recent Issues:
DoD “Policy Vault” memos, e.g. November 24, 2010 and April 27, 2011, DoD definition of                        price competition 
	Interim Rules issued months after enactment of underlying legislative authority including
July 13, 2010, DoD noticed in the Federal Register two interim DFARS rules that purport to implement National Defense Authorization Act for Fiscal Year 2010 (Pub. L. 111-84), enacted October 28, 2009. ... 
July 2, 2010, Federal Register notice refers to OMB website for definitions and no opportunity for comment thereon AND changes being made to OMB website!
September 8, 2010, DoD noticed in the Federal Register an interim rule that purports to implement a law enacted almost two years before!
 	ABA Public Contract Law Section letters to DoD including…
March 2, 2010, on Responsibilities Relating to Alleged Crimes…In Iraq/Afghanistan
March 17, 2010, on Use of Mandatory Arbitration clauses…non-compliance with OFPP Act and Federal Register requirement

Additional Resources:
    "There's a FAR Better Way," NCMA Contract Management, July 2010
    “Termination for Failure to Make Progress in Contract Performance,” NCMA Contract Management, June 2010
    "The FAR System is Out of Control," NCMA Contract Management, April 1989.   
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Charles E. Rumbaugh is an attorney practicing in commercial/international/government contract law with an emphasis in the private dispute/negotiation related arena as an educator/trainer, professional speaker, arbitrator/mediator, private judge and ADR Consultant with offices in Los Angeles and San Francisco.                    He is a frequent writer/publisher and speaker on substantive and Negotiation/Dispute Resolution topics and has presented advanced/basic negotiation, mediation, and arbitration skills training seminars/workshops in Latin America, Canada, Far East, and throughout the United States. 

Previously, Mr. Rumbaugh was Corporate Director of Contracts & Pricing for Lear Astronics Corporation where he was responsible for the contracts, pricing, and business management functions. Earlier he was Assistant to Corporate Vice President, Contracts and legal counsel at a major business unit for Hughes Aircraft Company (Hughes Electronics). Before joining Hughes he was Corporations Counsel for the California Department of Corporations. 

Mr. Rumbaugh received his Bachelor of Science degree in engineering from UCLA and was employed as an engineer with Westinghouse Electric Corporation prior to attending California Western School of Law where he received a Juris Doctor degree. He also has an ADR Mediation Certificate from Harvard University, Pepperdine University and Center for Conflict Resolution, an Advanced Management Program Certificate from the USC Graduate School of Business and an adjunct professor at several universities for their commercial/business, contract & procurement, international law and ADR/Negotiation programs. He was an advisor to the California State University Contracts and Procurement Certification Program. Mr. Rumbaugh was recently elected to Senior Membership status of the Institute of Electrical and Electronic Engineers.

His  current/past  membership   on   arbitration  and  mediation   panels  includes the  Large, Complex Case Panel  of  the American Arbitration Association as well as the following:

· Center for Conflict Resolution panel of Arbitrators/Mediators
· State of California Department of Insurance Qualified Mediator
· State of California Public Works Contract Arbitrator
· EEOC Qualified Mediator 
· Los Angeles Superior Court Judge Pro Tem 
· Former Federal Administrative Law Judge, EEOC
· Numerous Federal/State Courts and Administrative Boards and ADR panels

Charles Rumbaugh is an active member of NCMA, past co-chair of its ADR committee, CPCM, Fellow, member of the NCMA Executive Advisory Council (Board of Advisors), former member of the Editorial Board for the NCMA Journal and recipient of the highest NCMA award...the Keen Honorary Life Member award.  He is past Co-Chair of the California State Bar Franchise Law Committee and the ADR Committee of the California State Bar Litigation Section.  He is an active member of the American Bar Association (ABA) including Vice-Chair of the Strategic Alliances Committee of the ABA Public Contract Law Section and founder of the Public Contracting Committee of the ABA Dispute Resolution Section.  He is also a member of the Procurement Committee of National Defense Industrial Association and has represented it on joint industry/Air Force ADR IPTs.  And, he is past Chair of the Federal Acquisition & Subcontract Management Group of the Institute for Supply Management.
P.O. Box 2636 
Rolling Hills, CA 90274 
Private Dispute Resolution 
Arbitrator/Private Judge/Mediator 
(310) 373-1981 / FAX (310) 373-4182 
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