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May 26, 2011 

Ms. Linda Neilson 
Deputy Director, DARS 
Office of Defense Procurement and Acquisition Policy 
241 18th Street, South, Suite 200 
Arlington, Virginia 

Dear Ms. Neilson: 

Re: DFARS Case 2009-D038 
 CODSIA Case 05-11 

The undersigned members of the Council of Defense and Space Industry Associations 

(CODSIA)1 are writing to express our concern with increasing reliance on the use of 

interim rules and would point to the Business Systems interim rule, DFARS Case 2009-

D038 as the most recent example of what we feel is an unnecessary deviation from the 

normal regulatory promulgation process.  These concerns with the process are separate 

and apart from the specific concerns that CODSIA member associations may have with 

the Business Systems rule. 

We believe that the ever increasing reliance upon the use of an interim rule violates the 

spirit of the Office of Federal Procurement Policy Act, at a minimum, and misuses the 

“urgent and compelling” exception to the standard notice and comment process outlined 

in the FAR.  As you know, Section 418b(a) of the OFPP Act and FAR 1.501 require that 

procurement regulations that create a significant cost or administrative impact on 

contractors or offerors be published for public comment unless a waiver is approved or 

an exception applies.  The OFPP Act states further that if compelling circumstances do 

exist, and a temporary regulation is issued, “in no event may that effective date be less 

than 30 days after the publication date.”  The Business Systems  rule was published on 

May 18, 2011 and became effective immediately. 

The FAR does provide for the issuance of an interim rule, effective immediately, when  

 

                                                           
1 CODSIA was formed in 1964 by industry associations with common interests in federal procurement policy at the suggestion of 

the Department of Defense.  DoD believed that industry should unite their efforts and present a single voice on issues impacting the 
broader government acquisition community.  CODSIA currently consists of six industry trade associations and thus represents the 
comments of thousands of federal government contractors nationwide on acquisition policy issues.   A CODSIA comment letter is 
not a letter from a single organizational entity, but from thousands of affected stakeholders.  This unique status as the conveyor of 
regulatory comments for some of the largest trade associations working on acquisition policy also represents the collective expertise 
of these associations and the companies they represent.”   
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urgent and compelling circumstances exist, and cites as an example of urgency the 

instance where “a new statute must be implemented in a relatively short period of time.” 

While we can appreciate the Department’s desire to complete action on this rule, there 

is no urgency in a statutory deadline that is over five months away.2  Additionally, the 

DAR Council offered no further reasons for making the interim regulation effective 

immediately.  Given the significant impact of this rule on contractors, there is ample 

reason to allow comment before making the rule effective. 

CODSIA members do not agree that the presence of a statutory deadline equates with 

an urgent and compelling circumstance in most cases and that, irrespective of a 

statutory deadline, the nature of the change imposed on the procurement system by a 

new regulation should be given more weight when selecting a process to finalize a new 

policy.  In general, interim rules with a comment period increase the possibility of even 

higher costs of compliance.  As the Business Systems interim rule notice states, this 

rule has already been issued in proposed form twice and each iteration and the 

changes it represents translate into increased cost for the government and risk for the 

contractor. 

Because we believe that the Business Systems rule does not meet the criteria in law as 

outlined above and because we believe the changes this proposal has undergone to 

bring it into compliance with Section 893 of the FY 2011 NDAA have significant cost and 

are administratively impactful on contractors, we respectfully request that the rule be 

withdrawn and republished as a proposed rule.  Alternatively, we request that the 

interim rule be republished with an effective date 60 days from the new date of 

publication of such rule. 

We would be happy to discuss this issue with you further and invite you to call Trey 

Hodgkins, Senior Vice President for National Security and Procurement Policy at 

TechAmerica, the CODSIA Project Officer.  He can be reached at 703-284-5210 or  

 

 

 

 

                                                           
2
 The deadline imposed by the FY 2011 National Defense Authorization Act for implementation of Section 893 is 

October 5, 2011. 
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thodgkins@techamerica.org.  You may also contact Bettie McCarthy, Administrative 

Officer of CODSIA.  She can be reached at 703-875-2051 and her email address is 

codsia@pscouncil.org.   

Sincerely, 

 

    

A.R. “Trey” Hodgkins    Ric Sylvester 

Senior Vice President, National Security  Vice President, Acquisition Policy 

  and Procurement Policy    Aerospace Industries Association 

TechAmerica 

     

Alan Chvotkin     Richard L. Corrigan 

Executive Vice President & Counsel  Policy Committee Representative 

Professional Services Council   American Council of Engineering  

         Companies 

     
    

R. Bruce Josten     Peter Steffes 

Executive Vice President for    Vice President – Government Policy 

   Government Affairs    National Defense Industrial  

U.S. Chamber of Commerce     Association 
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